This book assesses the numerous attempts to establish a modern system of democratic government in Thailand against the background of Thai politics and culture. The fact that since 1932, when it became a constitutional monarchy, Thailand has had 18 constitutions speaks of an unstable political system which has seen rapid and repeated fluctuations between military rule and elected government. The main focus of this study is a critical discussion of the institutional frameworks which have been established under recent constitutions. Individual chapters deal with elections and parliament, the executive organs of the state, administrative oversight, local government, human rights, and the constitutional role of the courts.
THE CONSTITUTIONAL SYSTEM OF THAILAND
This book assesses the numerous attempts to establish a modern system of democratic government in Thailand against the background of Thai politics and culture. The fact that since 1932, when it became a constitutional monarchy, Thailand has had 18 constitutions speaks of an unstable political system which has seen rapid and repeated fluctuations between military rule and elected government. The main focus of this study is a critical discussion of the institutional frameworks which have been established under recent constitutions. Individual chapters deal with elections and parliament, the executive organs of the state, administrative oversight, local government, human rights, and the constitutional role of the courts. T HIS CHAPTER SEEKS to provide an historical overview and analysis of Thai constitutionalism. First we look at Thai constitutional history leading up to the 1932 coup against the absolute monarchy, before reflecting on the main developments that followed in its wake. This historical prelude is of fundamental importance to understanding how Thailand's hyper-constitution-making, as set out in the Preface and discussed further in this chapter, can be assessed.
We turn next to consider the significance of the 1997 Constitution which, despite its limited duration, redefined the parameters of the contemporary debate because it not only recognised most aspects of the present institutional architecture but also placed great emphasis on protecting human rights and combating corruption.
The later sections proceed to discuss matters which are not dealt with in an explanatory way in the constitutional texts, namely the military coups and the constitutional role of the military, and the monarchy.
The chapter forms the analytical basis of the remainder of the book by outlining the nature of Thai constitutionalism as it can be understood as the practical outcome of the 18 constitutions and 17 coups of the post-1932 period of constitutional monarchy.
II. LEGAL AND CONSTITUTIONAL HISTORY BEFORE 1932 1 In 1767 the inveterate enemies of Siam, the Burmese, inflicted on it a catastrophic military defeat, burning its capital Ayutthaya to the ground. This disaster effectively destroyed the State of Ayutthaya, which had grown from small beginnings to dominance of the central plains of what is now Thailand, swallowing up the Sukothai kingdom in the mid15th century. Within a year, however, King Taksin had reasserted Siamese power and established a new capital at Bangkok. Taksin later, it is said, became insane and was assassinated by his successor, King Phutthayotfa Chulalok (Rama I), who established the present Chakri dynasty in 1782. King Bhumipol (Rama IX) is the ninth King of this dynasty, but since 1932 Thailand (Siam came to be called 'Thailand' or 'land of the free' in 1939) has operated a political system based on the concept of constitutional monarchy or, as Thai constitutional discourse 2 invariably and officially has it, 'the democratic regime with the King as head of State'.
Before 1932, Siamese notions of public law, as elsewhere in Asia, lay essentially in the interpretation of the concept of monarchy.
3 Since 1932, however, Thailand has always had a written constitution. By the time the Chakri dynasty was established, the Thai concept of monarchy was able to draw on two different traditions of kingship, the Buddhist and the Hindu. The Buddhist tradition derived from King Asoka (304 -232 BCE), who was the first secular leader to embrace Buddhism and attempt to Buddhicise the State. Asoka's empire was a vast one, extending over most of South Asia and beyond. He converted to Buddhism in about 250 BCE, and proceeded to establish a model for the relationship between State and religion that became predominant in the Theravada Buddhist world, and therefore in traditional Siam. This change was far-reaching: the legitimation of kingship came to rest on dutiful actions and the approval of the sangha (the Buddhist monkhood), as opposed to descent from a divine source or pure military prowess. Under the Asokan Buddhist theory the King was subject to religious law (dhammathat ), but also legislated in the form of royal decrees (rajathat ). In this tradition as developed in the Sukothai and Ayutthaya kingdoms, the King was in effect a meritorious tribal leader who led by example. In the Hindu or Brahmin tradition which was pre-eminent in the Khmer Angkor empire (9th-14th century CE), which also influenced Siam, kingship took on divine status and was closer to the concept of an absolute monarchy. As historian David Wyatt put it:
The Brahmanical element provided the kingship with the majestic aura of mystery and a legitimate place in the cosmic order, which is easily understandable in physical terms, and buttressed the authority it needed to rule over a varied and widely scattered population. Buddhism, in its modifications of an essentially Brahmanical cosmology, directed the moral authority of the kingship towards ends that were in harmony with the ethical tenets of Buddhism. The Brahmanical concept of the Devaraja, the king as god, was modified to make the king the embodiment of the Law, while the reign of Buddhist moral principles ensured that he should be measured against the Law.
4
It will be seen in this book that Buddhism and monarchy are important aspects of Thai life, forming two of its three pillars represented by the traditional mantra (often called Thailand's civic religion) of 'nation, religion and monarchy', 5 all three of which have great constitutional resonance. Buddhism, according to Somboon Suksamran, is a social institution which is important in giving meaning to and being a symbol of national unity. It is a source and medium of the culture and traditions of the Thai nation . . . Buddhism is like a root of our national existence and of the original social, cultural and political identity of the Thai nation. 6 4 D Wyatt, The Politics of Reform in Thailand (New Haven, Yale University Press, 1969) 7-8. 5 Reynolds, above n 2. 6 Quoted in P Jackson, Buddhism, Legitimation and Conflict: the Political Functions of Urban Thai Buddhism (Singapore, Institute of Southeast Asian Studies, 1989) at 2. As will be seen in ch 4, the identity between Buddhism and the nation has become a problem in respect of the mainly Muslim southern provinces.
Historical Analysis and Contemporary Issues
An iconic example of traditional Thai kingship is King Ramkamhaeng, who ruled over Sukothai in the 13th century. His well-known inscription indicates something akin to modern constitutional ideas of good governance where it says:
He has hung a bell in the opening of the gate . . . if any commoner in the land has a grievance King Ramkamhaeng, the ruler of the kingdom, hears the call; he goes and questions him and examines the case, and decides it justly for him. So the people of this city-state of Sukothai praise him.
7
In more recent times the hierarchical patrimonialism of King Ramkamhaeng's polity has been invoked as the source of a version of modern Thai 'democracy', for example during the period of ascendancy of Field-Marshal Sarit Dhanarajata (Prime Minister, 1957-63) .
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Traditional law contained the concept of Rajadharma (the duty of kings), expressed in the Tosapitrajadharma (the Ten Kingly Virtues). In Weberian terms we can characterise the Siamese monarchy as having both a 'traditional' and a 'charismatic' legitimation, in that the King ascended the throne by virtue of heredity and tradition, but was also to act rightly towards relations, officials, communities, the whole kingdom, and maintain the righteous order in this world; he is deemed responsible, directly or indirectly, for all the good or bad things.
9
As a result, a coup against the King was justified if the nation suffered due to the King's actions not being according to dharma. Positive law also buttressed royal power. The Palace Law of 1458 laid down complex regulations for officials and severe punishments for their breach; a Law on Offences Against the Government of 1351 also prevented abuse of official powers. The King's Office of Government Inspectors would send 7 P Handley, The King Never Smiles: a Biography of Thailand's King Bhumipol Adulyadej (New Haven, Conn, Yale University Press, 2006) , 21. The inscription is often cited as evidence of the origins of Thai constitutionalism.
8 As Suwannathat-Pian expresses this theory, 'the most suitable form of government which would answer the socio-political needs of the country was a system of democracy from above, ie from the top of the societal hierarchy to the masses whereby an enlightened and most capable leader would "willingly sacrifice himself for . . . the common good" ': K Suwannathat-Pian, Country and Constitutions: Thailand's Political Development 1932 -2000 (London, Routledge, 2003 spies to check how provincial governors behaved. What we might nowadays think of as corruption was simply a part of the system of government: officials were expected to raise their own income from those beneath them, since they were accorded no salary as such by the State.
Until the Chakri dynasty there was no clear notion of a single nation in the area of modern Thailand, and the most reformist 19th-century Kings, Mongkut (Rama IV, 1851-68) and his son Chulalongkorn (Rama V, 1868 (Rama V, -1910 , brought groups of adjacent mueang (settlements) together in confederations. Before that time, emerging capitals became loosely-defined political zones. This arrangement amounted to something similar to a feudal system, with local chiefs delivering annual tributes in return for guarantees of defence. There were four main confederations by the 14th century: Lanna, Lanchang, Mueang Nua and Siam. King Chulalongkorn was mainly responsible for defining the modern Thai State by absorbing into his kingdom Lanna, based on Chiang Mai, and other peripheries, such as the Malay/Muslim southern provinces, within defined borders. In fact it has been argued that a European conception of sovereignty and territoriality was forced on Siam by the expansionist pretensions of colonial powers.
10
The Chakri dynasty was also responsible for legal reform even before the period of modernisation. King Rama I (1782-1806), as a result of a case that was brought before him which involved a woman who had, erroneously in his view, been granted a divorce when she was the guilty party, considered that the streams of justice had become polluted, partly as a result of the destruction of the texts in the sacking of Ayutthaya. He appointed a commission of judges and scholars to record and systematise the entire corpus of traditional Siamese law, and in the process override other legal traditions in outlying areas of the kingdom. This process resulted in a definitive text, the enormous Law of the Three Seals of 1805, 11 which comprised the Ayuthhayan dhammathat and rajathat, a body of law principally concerned with regulating life in an agrarian community. The Law of the Three Seals lasted for a century before being overtaken by the reforms of King Chulalongkorn. In Thailand Buddhism represents a national ideology of such significance that each successive regime since the establishment of the Chakri dynasty has found it of great importance to ensure that its political programme was supported by the sangha (monkhood), even to the extent that it has if necessary reorganised the sangha and suppressed dissent from official interpretations of religion to bring about this result, making quite overt use of legal and administrative controls. King Mongkut had himself been a monk for 20 years before becoming King and had a profound effect on Buddhism through his acts as King, creating the Thammayut order as a means of asserting royal control over religion. His outflanking of traditional astrology by appeal to Western science at Waco in 1868, when he successfully predicted an eclipse of the sun, was a crucial moment in which Siam commenced its engagement with modernity, a modernity which King Mongkut justified in Buddhist terms but which led eventually and inevitably, in spite of royal resistance and even international advisers' recommendations, to the adoption of constitutional government.
14
The accession of King Mongkut in 1851 is reckoned by many to represent a turning point in the history, and particularly the legal history, of Siam, law reform being both symbolically and practically the cornerstone of modernisation. Mongkut explained on taking the throne that he did so as a result of the will of his subjects (that is, not simply by virtue of heredity, thus implicitly disavowing any divine status). He did not engage in extensive law reform, this task ultimately falling to his son and successor King Chulalongkorn, and later completed by Chulalongkorn's sons, King Vajiravudh (Rama VI, 1910 -27) and King Prajadhipok (Rama VII, 1927-35) . Mongkut, however, laid the groundwork in many ways for the emergence of his country as the progressive, successful, culturally rich, yet also politically unstable and in many ways deeply puzzling one we now know as modern Thailand. It was during Mongkut's reign, in 1855, that the first demeaning or 'unequal' treaty (known as the Bowring Treaty after Sir John Bowring, the Governor of Hong Kong, who negotiated it 15 ) was signed. This treaty, described as 'the traditional line of demarcation' between the ancient and modern periods of Siamese/Thai history, 16 gave foreigners in Siam the right to be dealt with according to their own law in consular or later international courts, setting a precedent for many other similar treaties embodying the principle known as 'extraterritoriality', which were all finally revoked between 1920 and 1938, the year before 'Siam' became 'Thailand', three years after the completion of its civil law reforms and six years after the installation of constitutional monarchy and the first written constitution. 17 The treaties expressly required Siam to adopt modern law codes before the treaties would be revoked.
During his reign King Mongkut enhanced religious freedom and mitigated considerably the harshness of some traditional laws, especially regarding women, children and debt slaves. He also authorised the publication of the laws, an act which had recently been treasonable. He was known to be an admirer of the anti-slavery stand of US President Abraham Lincoln. In one case that came before him he annulled a marriage into which the female petitioner had been forced against her will -a novel concept. However, . . . unlike Western legal theory at the turn of the century, Thai law then did not address the individual as the most basic and uniform unit or treat 8 Historical Analysis and Contemporary Issues individuals as separate and autonomous beings. Instead Thai law operated on the principle that individuals were relational beings, inherently unequal, and in possession of different degrees of rights or privileges.
18
Mongkut inaugurated a drive towards modernisation, which entailed fundamental reforms that could, according to Siam's rulers, only be achieved by the replacement of the traditional customary and religious law which had been codified in the Law of the Three Seals. This was achieved by royal legislation, and by rapid rather than piecemeal development. This transition also involved, in the end, a constitutional paradigm shift that was equally essential to modernisation. Under traditional jurisprudence the King was subject to the dhammathat, the religious law; he had no real power to legislate permanent legal change but only to make temporary provision to protect the people and preserve the dhammathat. However, exceptionally, some decrees were recognised during the Ayutthaya and Bangkok periods as being uniquely authoritative, and were absorbed into the dhammathat if in conformity with it, just as 'statutes of general application', in addition to law and equity, are absorbed as part and parcel of the transplanted common law system; they were regarded as in effect permanent rules.
19 From Mongkut's time the King was no longer merely the administrator of the dhammathat but was a legislator who could make or unmake any law by the exercise of royal power. 20 The dhammathat, which had in effect for so long been the constitution of Siam, restricting the King's room for manoeuvre, had finally given way to the rajathat -the decrees of the King -as the pre-eminent source of law in practice. This development is directly linked to the foundation of the Thai Council of State, which is discussed in chapter six.
The period of reform was also to become the period of the most thoroughly absolutist monarchy Siam had known -under King Chulalongkorn -and involved the progressive domination of peripher- ies, in which Siam, using Western techniques of science, warfare, positivist law and colonial government, asserted the new power of the sovereign Siamese State over its own people, its ethnic minorities in peripheral or disputed regions, and in some cases its traditional enemies. As Tamara Loos 21 and Thongchai Winichakul 22 have set out convincingly, Siam avoided direct (although not indirect) colonisation, but it was in its own turn a coloniser, the mark of a true nation in the eyes of Mongkut and Chulalongkorn. This development has determined in many respects the identity, assumptions and orientation of the modern Thai State.
Another consequence of modernisation was the strengthening of Siamese public administration by the extensive reforms of Chulalongkorn from 1892 23 ; this involved the articulation of government into many ministries, boards and local authorities. 'Government' is the word here rather than 'governance' in the sense of constitutional development, for which Siam was held by both its rulers and their foreign advisers to be 'unready' rather than merely disinclined. Government had generally conformed to religiously ordained patterns; but as David Engel says, 'if . . . there was some "cosmo-magical principle" underlying the ancient ministry structure, Rama V did not hesitate to disturb the heavens in his reformation of it '. 24 This reformation went as far as the entire transformation, within about two generations (1895 -1935) , of Siamese law from the traditional pattern as set out in the Law of the Three Seals to a modern system of civil law embodying the entire apparatus of a Continental European system: codes, courts, professions, documentation and subjects redefined as citizens. As Andrew Harding has put it:
Law itself therefore came to depend on changeable legislation, and not on the immutable cosmological law, which according to the legal foundation myth of Theravada Buddhism, were found by Manu written on the walls of the universe in characters the size of elephants. From now on [ie from 1858] the laws would be written in the Government Gazette in characters the size of ants. 25 21 T Loos, Subject Siam: Family, Law, and Colonial Modernity in Thailand (Ithaca and London, Cornell University Press, 2006) . 22 Above n 9. 23 Engel, above n 20; F Riggs, Thailand: The Modernization of a Bureaucratic Polity (Honolulu, East-West Center Press, 1966) . 24 Engel, above n 20, at 26. 25 Harding, above n 14, 315-16.
What of public law? In 1887 a memorandum signed by 11 princes urged Chulalongkorn to adopt a democratic system of parliamentary government under a constitutional monarchy. The King, while apparently agreeing with the principles that inspired the memorandum, responded that a parliamentary form of government would be difficult to create when so few of his subjects would be able to perform parliamentary duties; administrative reform had to come first, in any case. Both of these arguments left the door of constitutional reform enticingly ajar. A similar position was also held by the foreign advisers who assisted Siam's legal development over four decades from the 1890s to the 1930s. within the royal family and ultimately by the coup of June 1932. 27 This coup was led in the name of democratic government by the 'People's Party' -a combination of leftist intellectuals such as constitutional law professor Pridi Banomyong and rightist officers such as Field-Marshal Plaek Phibunsongkram (Phibun). It was not a popular but, rather, an educated-elite uprising, which resulted in the King being compelled to sign a written constitution (the Interim Constitution of June 1932) drafted by Pridi. 28 The coup leaders' statement, issued in the name of the People's Party, stated that the King 'governs without principle. The country's affairs are left to the mercy of fate, as can be seen from the depression of the economy'. However the People's Party had no wish to snatch the throne. Hence it invites this [sic] King to retain the position, but he must be under the law of the constitution for governing the country, and cannot do anything independently without the approval of the assembly of the people's representatives.
Thus the objective of parliamentary democracy was clearly espoused by the People's Party.
In an early rapprochement the coup leaders apologised to the King for their disrespect, using humble language appropriate to his position. At the same time he was prevailed upon to remain in the country and not mount a counter-coup, while granting an amnesty to the coup leaders. However, the King in his response inserted the words 'chua krao' (provisional) at the head of the constitution, thus perhaps inadvertently setting in motion what is now an all too familiar sequence of events around constitutional change (coup, amnesty, interim constitution). The King did not consider that, under the Interim Constitution, the monarchy was given a status appropriate even to a constitutional monarchy such as that of Britain. The people were said to be sovereign, and the King did not even have the power of appointing the Prime Minister or making any order without a counter-signature; moreover, the language of the document smacked to him of communism. The 'final form' 29 of 27 For the general history of the matters discussed in this and the next section, see Wyatt, above n 11, ch 9; Suwannathat-Pian, above n 8, chs 2-5; Chai-anan Samudavanja, 'Political History' in S Xuto (ed), Government and Politics of Thailand (Singapore, Oxford University Press, 1987) In the meantime the Government was in the hands of a 'Commissariat of the People', or cabinet, led by coup leaders Pridi and Phibun; an elderly jurist, Phraya Manopakorn, was appointed Prime Minister. Since the 1932 Constitution was Thailand's first attempt at constitutional government, it is worthy of brief analysis. This constitution did not exactly create a parliamentary, constitutional monarchy. The seats in the Assembly were to be half elected and half filled by royal appointment, 31 although all members were to be elected when half of the nation had four years of education or after 10 years, whichever was earlier.
32 This provision was in fact amended in 1942, extending the period by a further 10 years. Given that women over 30 in Britain secured the right to vote only in 1918 and fully equal voting rights only in 1928, it is interesting that from the outset in Thailand equal voting rights were given to women. The Assembly could be convened, prorogued and dissolved by the King, but dissolution applied only to the 30 Sections 2, 6, 7 and 8. 31 This gave the People's Party Government a huge advantage as royal appointments were in general made on its advice. The first general elections were held in November 1933.
32 Section 65.
elected membership. The King retained power to make appointments to the Assembly on advice. The Constitution did not, however, expressly provide that the King was obliged to act on the advice of the State Council, and the State Council itself had to comprise only a majority of Assembly members, that is at least 14 out of a maximum State Council membership of 24. 33 The King could also refuse to assent to a bill passed by the Assembly, although his objection could be overridden on reconsideration of the bill by the Assembly. 34 However, the Assembly was empowered to question, and to pass a vote of no confidence in, the State Council or a member thereof. The doctrines of legislative confidence and individual and collective ministerial responsibility clearly applied: the State Council was obliged to resign in the event of a vote of no confidence being passed in the Assembly. The constitutional rights of the Thai people may also be said to derive from Chapter II of the 1932 Constitution, in that sections 12-15 made brief provision for legal equality, religious freedom, liberty of the person and civil liberties. These rights were given to 'all persons' (rather than all Siamese). As became usual, the provisions also set out duties to respect the law, defend the country, and pay taxes.
The machinery established by this brief Constitution of 68 sections is largely based on the Westminster pattern. This might seem strange in view of the fact that Siam, in reforming its legal system, had ultimately rejected the common law as a pattern of reform in favour of an amalgam of mainly French, but also other European, civil law provisions. However, the civil law systems did not offer a tested model of constitutional monarchy comparable with that of Britain.
The revolution was not by any means over. In fact the form of government set out in the 1932 Constitution lasted only for a short time, as the Assembly was dissolved in a royalist counter-attack in April 1933 and the Government ruled by decree, acting under the Martial Law 1914, as provided in the Constitution itself. The cycle of coups was now well under way: another coup in June 1933 restored the Assembly and installed a new Government under Phahon; and another unsuccessful coup, this time by royalist officers, was mounted in October 1933, resulting in a brief civil war in which the People's Party prevailed. Nonetheless, the first parliamentary elections were held in November 1933. Phahon con-tinued as Prime Minister, but in virtual anticipation of later trends the Government was seriously split between its civilian (Pridi) and military (Phibun) factions. The King left for Britain (ostensibly for eye surgery) and demanded greater constitutional powers 35 which were refused. In 1935, as a result of his disillusionment with the Government and further conflict over Pridi's socialist-style economic reform plans, he abdicated the throne, leaving an elderly prince as regent for his nephew, the 10-yearold King Ananda (Rama VIII, 1935 -46) . Thereafter Phibun asserted greater and greater control as Thai politics veered fashionably to the right, exhibiting some features of the fascist polities of Germany, Italy and Japan (such as a racist anti-Chinese campaign), and indeed siding with Japan's 1942 attack on the European empires in Asia in the Pacific War. Alignment with the Japanese, who appeared to be winning in the early stages of the war, had prevented Thailand from experiencing the outright military occupation experienced by neighbouring countries and allowed its rulers to continue in power.
36
Despite the momentous events of 1932-46, the December 1932 Constitution remained in force throughout this period, longer, in fact, than any of its 16 successors to date. While it was, by modern Thai standards, a somewhat basic document, it laid down almost all of the fundamental principles that can be found in later constitutions. However, it is important to stress that this Constitution, like most of its successors, did not represent, underpin or create a truly democratic revolution; only partly, and only on its face rather than in fact, was democracy espoused. Nonetheless, initially it appeared to promise a new era of at least progressively democratic and constitutional government.
IV. CONSTITUTIONAL DEVELOPMENTS POST-WAR
With the Japanese defeat came a resurgence of the leftist wing of the People's Party under Pridi, whose brief premiership in 1946 saw the drafting of a new 'permanent' Constitution. The 1946 Constitution was not in fact very different from that of 1932, and did not result from a coup. At this distance it is hard to see why changes were not simply effected by constitutional amendment, but like many of its successors it 35 Principally a veto which could be overridden only by a 75% majority in the Assembly; and the power of granting a pardon. 36 Wyatt, above n 11, at 247ff.
was intended to and did effect some democratic changes. One of its changes became a more or less permanent feature of Thai constitutionalism: a bicameral and mainly elected legislature: the Senate owes its origin to this Constitution, being in this instance elected by the lower house. A ban was introduced on civil servants and soldiers holding political office. The mysterious death of the young King Ananda (elder brother of the present King Bhumipol) just a month after he signed the 1946 Constitution into force led to turmoil, and eventually to Pridi being driven first from the premiership and then from Thailand. These events also led to the abrogation of the 1946 Constitution with a coup in November 1947. Just as the 1946 Constitution was associated with Pridi's brief return to power, the 1947 coup, returning Phibun to power, replaced it with another 'interim' Constitution, which was in turn replaced with a 'permanent' Constitution in 1949. We can see here the clearest emergence of a cycle of coup/regime change/constitutional change which was to be repeated many times.
The 1947 Constitution, in operation for two years, took Thailand in a direction largely opposite to that of the 1946 Constitution. It provided for a Supreme State Council composed of five members, appointed by the King and acting as a Regency Council where necessary and to advise the King generally; this revived the Privy Council originally created by King Chulalongkorn in 1874 (Articles 9-20). The King was empowered to appoint the Prime Minister, his decision having to be countersigned by a member of the Supreme State Council rather than the President of the National Assembly (other decisions had to be countersigned by the Prime Minister or a Cabinet Minister). The King was also given emergency powers, another seemingly permanent feature of Thai constitutions first introduced at this time. An appointed Senate of 100 members, the same number as the lower house, replaced the Senate of 1946, which had been elected by the lower house. The King also participated in legislative power by having a full veto over legislation. The political ban on civil servants and soldiers was repealed. A multi-member constituency electoral system also replaced the single-member system which had been in effect since 1932. A strange provision at Article 77 stated that any Cabinet decision rescinding an earlier Cabinet decision required royal approval. This provision seems to indicate for the first time since 1932 a notion of the monarchy as a stabilising institution amid the vagaries of political turmoil and revolving-door governments. This Constitution went further in re-establishing royal power when it turned out that nearly all the members of the Senate appointed by the King were princes, aristocrats or others close to the King, the Government's recommendations being rejected. The 1947 Constitution also gave the King control over the palace and the royal purse (always an important issue during these early years of constitutional monarchy -it was one of the issues that led to King Prajadhipok's abdication), and governmentappointed members of the royal household were nearly all replaced. It was also decided that a new constitution would be drafted following the general elections, which were held in January 1948. The Democrats won a majority for the first time and appointed a royalist Government. However, Phibun was restored to the premiership in April 1948 and remained in office until September 1957.
The Constituent Assembly for the 1949 Constitution, brought into force in May 1949, was dominated by royalists, and as a result the Constitution retained much of the expanded royal power. The Supreme State Council became a nine-member Privy Council appointed by the King himself, albeit with reduced powers, and this is still in operation today. 37 The appointment of the President of the Privy Council required parliamentary approval, but it was the Privy Council rather than Parliament that would name the King's successor. The Senate, again comprising 100 members, was still appointed by the King. The President of the Privy Council, rather than the Prime Minister as previously, would countersign decisions made by the King. The King still had a legislative veto but it could be overridden by a two-thirds vote in Parliament, although the period within which the veto could be exercised was extended from 30 to 120 days. The King also gained the power to call for an amendment to the Constitution by a referendum, thereby avoiding the Legislature and the Executive. Crucially, he retained control over his household and the royal purse. Establishing a principle also applied with the 1997 Draft Constitution, the National Assembly could only approve or reject the draft without qualification -it could not amend it. It should be noted that, although the draft was approved by a large majority of both houses sitting together, a majority of the elected members rejected it. The ban on civil servants and the military holding office was also revived, which did not please the military in general and Phibun in particular. 37 Current provision under the 2007 Constitution is for a maximum of 18 members.
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The 1949 Constitution neither pushed Thailand further towards democracy nor provided stability in government. Two violent coup attempts (by a returning Pridi in the Grand Palace Rebellion of February 1949, and by the navy in the 'Manhattan Coup' of June 1951) were overcome by Phibun. Finally, frustrated by the royalist 1949 Constitution and alarmed by the prospect of King Bhumipol returning to Thailand from his education in Switzerland and the US to assume the reins of royal power, Phibun mounted his own coup, the so-called 'Silent Coup' of November 1951, seizing power from the Privy Council, abrogating the 1949 Constitution and appointing himself as regent. As was now becoming usual, the newly-empowered regime set about moulding the constitution instrumentally to its own desires, but this time it preferred actually to revive the 1932 Constitution, with some features of the later constitutions added in by way of amendments. The Privy Council and the multi-member constituencies were retained, half of the legislature being appointed as previously, and the Senate was abolished. The King was with some difficulty prevailed upon to agree to these arrangements, and the amended 1932 Constitution came back into force in March 1952. Hardly surprisingly, the appointed MPs were mainly military appointees as the ban on their holding office did not apply under the revived 1932 Constitution.
Thailand now entered an extended period of military dictatorship which ended only in 1973 with its overthrow by a student rebellion. The constitutions of this period are hardly worth analysing in the same detail as their predecessors, as they were very similar and took Thailand further away from democracy and constitutional government. General Sarit Thanarat overthrew Phibun in a coup in September 1957, repeating the by now familiar cycle. In this case the 'interim' Constitution of 1959 actually lasted for nine years, longer than most of the 'permanent' constitutions in Thai history. It complied completely with Napoleon's famous adage that a good constitution should be short and vague. It had only 20 articles and conferred virtually absolute power on the Prime Minister. Political parties were banned and Parliament was appointed, comprising mainly Sarit's military colleagues. It created a precedent for military rule in its later iterations following a military coup.
General Thanom Kittikachorn succeeded Sarit in 1963 and remained in power, despite regime changes and new constitutions, until 1973. This was the period of the Vietnam War, a conflict that destabilised Thailand and led to repressive measures such as the Anticommunist Activities Act 1979. The 1959 Interim Constitution (styled 'Charter for the Administration of the Kingdom') was finally replaced in June 1968 in a partial return to the democratic principles of the 1946 Constitution. The 1968 Constitution brought about a return to a bicameral legislature, Parliament being completely elected and the Senate being appointed by the King (again, however, this meant mainly military personnel recommended by the Government). In an interesting departure from the previous constitutions in terms of the separation of powers, MPs were prohibited from being members of the Cabinet. Elections were held in February 1969, which were won by Thanom's supporters. This victory did not prevent Thanom and two of his supporters (they were known as 'The Three Tyrants'), in a remarkable 'self-coup' of November 1971, overthrowing Thanom's own Government and ruling by martial law through a military council, abrogating the 1968 Constitution. In December 1972 Thanom imposed a new Interim Constitution very similar in its essentials to that of Sarit's Charter of 1959. Parliament was chosen by an indirect process in which a body appointed by the King selected 299 of its own members to form a unicameral legislature; and extensive powers were given to the Prime Minister.
V. THE CONTINUING STRUGGLE FOR DEMOCRATIC CONSTITUTIONALISM
Opposition to the repressive rule of the Three Tyrants finally exploded in October 1973 with a mass protest by students and others at the Democracy Monument in Bangkok. This was the first time that Thais had protested en masse to demand democratic reform, but the protest resulted in the shooting of demonstrators by the army and in the consequent forcing of the Three Tyrants from office. What followed were debates and decisions that set some precedents for later constitutionmaking episodes and produced Thailand's most democratic constitution to date, that of 1974. A Constitution Drafting Committee was appointed, comprising lawyers, academics and senior statesmen. Not the least of the features of the 1974 Constitution was that it comprised 238 articles, being at least 10 times longer than its immediate predecessor. Like the 1946 Constitution, it was a distinctly parliamentary constitution. Political parties were once again legalised. A hybrid electoral system (single-member and multi-member constituencies) was created, constituencies being province-wide with one MP for a population of 150,000. A province with more than three MPs was to be divided into two or more constituencies, each with at least one but not more than three MPs: this was done in order to prevent populous provinces from dominating the legislature. Parliament appointed the Senate, but the Prime Minster was given the power to countersign the appointments and a simple majority could override the royal veto. Cabinet members had to be MPs. 39 The military were once more prohibited from holding office.
Two years, two elections and four governments later, the 1974 Constitution had not created any real political stability. Indeed political polarisation led to a right-wing backlash which brought the brief experiment with parliamentary democracy to an end with yet another coup in October 1976, this time an extremely violent one in which hundreds of students of Thammasat University were killed by paramilitary groups. The resulting 1976 Constitution essentially reiterated the now familiar provisions of 1959 and 1972, and led to a brief period of civilian dictatorship before another coup, led by General Kriangsak Chomanan, overthrew the Government and resulted in another authoritarian Interim Constitution in 1977 which was, again, practically a reversion to those of 1959, 1972 and 1976 . However, since Kriangsak had promised elections under a new 'permanent' constitution, the ensuing 1978 Constitution reverted virtually to those of 1946 and 1974, providing for an elected Parliament and Senate appointed by the Prime Minister. This reflected reduced tensions in Thailand's politics due to the end of the Vietnam War and better relations with Vietnam. In due course those who had fled Bangkok to join the communists in the jungle were invited back and reintegrated in Thai society. Interestingly enough, it was provided that one of the Senate's powers was to block a no-confidence motion passed in Parliament. Constitution-makers were starting to find alternatives to the military coup as a mechanism for avoiding fragile coalition governments. Political parties were eventually legalised, but the Prime Minister was not required to be an MP.
Kriangsak was subsequently elected as Prime Minister, but was soon replaced by General Prem Tinsulanond who became and remains the longest-serving Prime Minister (1980-88) in Thailand's entire period of constitutional government, apart from Phibun's tenure during the antidemocratic period of the 1950s. This period of comparative stability in government and temporary suspension of the constitutional cycle was clearly very much needed. Despite some democratising measures during this period, Prem himself never ran for office but was appointed by the King. The 1978 Constitution lasted for 13 years, mainly because it offered a compromise between parliamentarism and military rule ( jokingly referred to in Thailand as 'premocracy' ). This was partly achieved via the constitutional provisions, but partly also through Prem's manipulation of the Constitution. 40 When elections were held in 1986, Prem was chosen once more as Prime Minister, but he was soon ousted as a result of corruption scandals and due to public pressure declined to be appointed as Prime Minister following further elections in 1988.
This rejection of an unelected Prime Minister of a military stripe did not, however, lead to the military being effectively excluded from politics. The next civilian Government under Chatichai Choonhavan (himself in fact a general) was in its turn replaced by a military coup in 1991, which thus reinstated the constitutional cycle which had appeared to be winding down during the 1980s. In the familiar pattern the military under General Suchinda Kraprayoon revoked the 1978 Constitution, and the Interim Constitution of 1991 reverted to something very much like its post-coup predecessors, with the exception that this time political parties were allowed and a civilian Prime Minister, Anand Panyarachun (Prime Minister twice, 1991-92), installed.
Despite the appearance, in these events, of a tediously familiar process, Thai democratic politics, ignited during 1973 -76, flared up once again as a result of the military taking power. The military Government commenced the process of drafting a new constitution rather than continuing with the Interim Constitution. Indeed the debates about the constitution proved interesting and decisive; here we can see the emergence of democratic assumptions that have coloured constitutional change over the last two decades. The military were in favour of a dominant, government-appointed Senate, the military being able to hold Cabinet office, including that of Prime Minister, and expanded royal powers. This provoked large public protests at Sanam Luang in central Bangkok in November 1991. The King intervened to urge acceptance of these provisions, which he indicated were suitable for the Thai people, and the 1991 Constitution, incorporating the wishes of the military, came into effect in December. Although this Constitution was drafted and approved by a Constitution Drafting Assembly and Parliament appointed by the military, it was nonetheless an extensive document which attempted to balance the Legislature and the Executive powers, allowing Parliament to pass a motion of no-confidence in the Government.
Clear public disapproval of the military turned to outrage when in April 1992, following general elections, General Suchinda himself became Prime Minister at the head of a coalition government and the military responded to protests by killing a number of protesters during the 'Black May' (1992) incident and cracking down viciously on dissent. The protests were led by political activist Chamlong Srimuang, and a period of intense confrontation and violence was ended only when Suchinda and Chamlong were shown on television prostrating themselves before the King and apologising for their actions in polarising the country. The upshot was that the King reappointed senior statesman Anand as Prime Minister in June 1992. Anand and his successor Chuan Leekpai (Prime Minister 1992-96) then supervised a series of constitutional amendments which both altered the 1991 Constitution dramatically and paved the way for its even more radically democratic successor, the 1997 Constitution. These amendments, notably, reduced the powers of the Senate, ensured that the Prime Minister would be an MP, excluded the military from Parliament and government, and provided for a Constitution Drafting Assembly (CDA).
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The 1997 Constitution 42 came about in a most unexpected manner, written 'by people who were not in power, and in the face of disagreement on the part of politicians', 'loathing and exasperation concerning the behaviour of politicians' and the events of 1991-92 leading to the setting up of a 58-strong 'Democratic Development Committee' (DDC), which was chaired by eminent physician Dr Prawase Wasi and sat during 1994 -95. 43 The DDC, agreed to by then PM Anand Panyarachun (who later chaired the CDA itself ), was an initiative of Dr Wasi and law professor Bowornsak Uwanno (who later became chair of the Constitution Drafting Committee (CDC) of the CDA). A movement for political reform was propelled forward during 1994 by legal and political research papers, democracy activism and a hunger strike by former MP Chalard Vorachad. The main claim of this movement was that political reform was essential for the solution of every problem facing Thailand.
The DDC was purely advisory, but made a strong recommendation that the 1991 Constitution be amended to provide for the drafting of a new constitution. It also showed creativity in rethinking some of Thailand's constitutional traditions. For example, it proposed a threechamber assembly comprising a House of Representatives (300 politicians elected in single-member constituencies), a House of Wisdom (100 intellectuals not being members of any party, elected from a nationwide constituency) and a House of Advisers (comprising former Prime Ministers, former Speakers of Parliament and other notables, together with vocational representatives selected by the other two Houses). Although this recommendation was not followed by the CDA, one can see the origins here of some of its innovative drafting (see chapter two for discussion of the National Assembly as it in fact emerged from the 1997 process). Inspiration derived from the DDC is reflected in many positions taken by the CDA, for example also on elections, political parties, and the functioning of Parliament and the government, and therefore in both the 1997 Constitution and the constitutional jurisprudence of Thailand as it has emerged over the last 15 years.
It was not expected by the DDC that Parliament or the Government would do anything with these recommendations, but a change of government following the 1995 elections impelled Banharn Silpa-Archa (Prime Minister 1995 -96) to set up a Political Reform Committee, which adopted the DDC recommendations. The Constitution was accordingly amended in 1996, and the CDA installed. It functioned 'very painfully and experienced numerous difficulties amidst a lack of understanding, conflicts of interest, and hostile accusations'. Nonetheless, as a result of good academic input, good leadership in the CDC and CDA, and broad public participation, the process gradually gained ground and improved in quality.
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In due course the CDA completed its remit, and in October 1997 Parliament approved Thailand's most democratic constitution, which came into effect immediately. 45 This Constitution differed enormously from all of its predecessors and came to be known as 'The People's Constitution'. The CDA itself was mainly an elected body: 76 were elected by provincial assemblies, and 23 'experts' were added. In the course of its deliberations the CDA consulted Thai citizens extensively. Several provisions gave more power to ordinary Thai citizens than ever before. For example 50,000 electors could petition Parliament for the passing of a law, and 10,000 could demand impeachment of a political office-holder; a policy of decentralisation of power was adopted; extensive fundamental rights were included in the Constitution. Critically, the 1997 Constitution established a number of new independent agencies, including a Constitutional Court designed to enforce the entire constitutional apparatus; and the Senate was newly configured as a civil-society house rather than a bastion of privilege, endowed with powers to secure the independence of all the independent agencies.
The 1997 Constitution, ultimately unable to prevent a slide into the very polarisation and illegality it was designed to prevent, and despite some faults which seem obvious in hindsight, still represents Thailand's most imaginative, concerted and inclusive effort to settle its constitutional system. It led first to a brief period of political stability (1997) (1998) (1999) (2000) (2001) (2002) (2003) (2004) (2005) in which its provisions, which required extensive implementation, including the passing of many organic laws and the setting up of many selection committees and 10 new or newly-reformed independent agencies, all against tight deadlines, were smoothly implemented. However, with the election of Prime Minister Thaksin Shinawatra and his Thai Rak Thai Party to power in January 2001, the 1997 Constitution began to unravel. This unravelling occurred in ways that eventually provoked mass protests and a period of great turbulence in Thai politics, which began in 2005 and has continued up to the time of writing. These events will form a further narrative part of several chapters of this book as we dissect the various constitutional developments since 1997. They led in turn to another twist of the constitutional cycle with the coup of September 2006, with which our Preface began, and an Interim Constitution (2006); the drafting of the 2007 Constitution; and the installation of three new governments since it came into effect in August 2007 following its approval by referendum. In spite of the concerted attempts to entrench democratic, constitutional government in the last two decades, the constitutional cycle that began in 1932 seems still to have some rotations left in it.
The drafting of the 2007 Constitution, under the provisions of the Interim Constitution 2006, took the following form. First, the CNS (the military junta, for which see the Preface) appointed 2,000 members to a National Assembly, which nominated 200 of its own members as candidates for membership of a CDA. The CNS then selected 100 of these 200 to actually form the CDA. The CDA, like its predecessor of 1996 -97, had a CDC, this time consisting of 35 members (25 members of the CDA plus 10 members selected by the CNS from CDA members and non-members). The resulting draft constitution had to be formally justified by the CDA in terms of how and why it differed from the 1997 Constitution. It was then put to the electorate in a referendum after a period of 30 days, and was indeed approved by a majority of 58 per cent and became operative in August 2007. Interestingly, if it had not been so approved then the CNS was empowered to revise any previous constitution (which we can take as meaning the 1997 Constitution) and present that for the royal assent.
While this procedure combined broad representation with technical skill, many people observed 46 that the process was not at all participatory when compared with the process leading to the 1997 Constitution, which was so participatory that it was and still is referred to as 'the People's Constitution'. The 2007 Constitution, irrespective of its merits and demerits, is also tainted in the perception of many by the process that led to its adoption under the aegis of a military government that had ousted an elected government.
47 Differences between the Constitutions of 1997 and 2007 will form a major aspect of the discussion in this book. The main areas of difference relate to Parliament, the Senate and the electoral system; the 2007 Constitution also reforms the Constitutional Court and the various selection committees for the independent agencies in order to prevent political interference of the kind seen during Thaksin's premiership. The Legislature proved one of the problematical issues in the 2007 drafting process. One group wanted a 400-seat house equally divided between constituency and party-list seats. Another wanted a house composed entirely of constituency-elected members. The result was a compromise: 320 constituency and 80 partylist seats, with the nuance that the latter was to consist of eight lists of 10 based on eight regions of Thailand, thus maintaining some local connection even for the party-list members.
Although there is much that remains to be said in this book about the 1997 and 2007 Constitutions, our approach in offering a contextual analysis of Thai constitutionalism is to treat the passing of the 1997 Constitution as a truly axial event in Thai constitutionalism and the 2007 Constitution as offering some limited variations on themes introduced in 1997. In this sense Tom Ginsburg's idea of the 1997 Constitution having an 'afterlife' 48 is in our view a highly appropriate way of regarding that Constitution, despite its formal rescinding as a result of the 2006 coup. Like Lewis Carroll's Cheshire Cat, the 1997 Constitution is no longer present but its 'smile' can still be seen quite clearly. Thus we can take the 1997 Constitution and the 2007 Constitution as representing a frame of reference for most of the issues discussed in this book. In very many respects there is no or only minor textual difference between these Constitutions, although as indicated they differ in some major respects which will be discussed in later chapters: notably, the 2007 version alters the selection process for independent watchdog agencies so as to make political interference with the process more difficult; this is achieved by drawing up smaller selection committees which have the final say over appointments as opposed to giving that say to the Senate. There is also a much larger role for the judiciary, both in terms of the jurisdiction of the Constitutional Court and in terms of judicial membership of selection committees. Further, the Prime Minister is allowed to serve for only two terms. Perhaps most controversially, the 2007 Constitution has been regarded as less democratic because a partly-appointed Senate is introduced in place of a fullyelected upper house.
VII. WHY HAS THE COUP/CONSTITUTION CYCLE CONTINUED?
One of the central themes of this book, implicit or explicit in most of its chapters, is an inquiry into why (and also in recent years how) this constitutional cycle has occurred, and with such predictable regularity? Does it indicate that Thailand is somehow stuck in a chain-reaction phenomenon, or does it indicate an intense struggle over democratic and legal/constitutional values which might have a resolution? Is such resolution possible and, if so, how can it be achieved? On the other hand, does the constitutional cycle somehow represent a condition of equilibrium or a balance of forces in which the 'instability' is only apparent but not real? 49 Is there a system of meta-constitutional 'rules' that serves a purpose and provides predictability?
Clearly at this point in the inquiry we can only raise rather than resolve these issues, but some general considerations are obviously relevant and will assist in understanding what follows. The last several pages dealing with Thailand's constitutional history have set out a narrative of alarming, indeed almost unbelievable, complexity that raises more questions than can easily be answered. Why, for example, have military coups almost invariably resulted in the obliteration of the existing constitutional order? Regime changes, which have after all been usually rather short-lived, could be effected simply by constitutional amendment. It seems to be a leitmotif or even a guiding principle of constitutional life in 
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Thailand that any constitutional change somehow must be reflected in a complete, root-and-branch rethink. Or perhaps, despite the frequent changes in constitution, the actual textual changes are more marginal than fundamental. It might of course be considered that one could trace through constitutional changes a certain meta-narrative of consistency or progress towards constitutional government, notwithstanding the superficial appearance of precisely the contrary. More fundamentally, how seriously should we take these constitutions?
One important way of understanding this complexity would be, as suggested above, to look at the emergence of constitutionalism as an idea, rather than consider the particular provisions of short-lived constitutions. However, another partial explanation for it can be put forward. Scrutiny of the interim constitutions will reveal that in each case the coup-makers were provided with legal immunity for the consequences of their actions. 50 Retaining the existing constitutional order (constitutional amendment being clearly out of the question in the circumstances of a coup) would make it impossible to unseat the existing executive and legislative organs legally. It would equally make it impossible for the military junta to govern legally, and would entail personal consequences for the generals in terms of criminal liability for treason, despite the irony of coups usually being presented as highly patriotic events. The courts have also rebuffed attempts to have a coup (and also granting of immunity for mounting a coup) ruled unconstitutional. 51 An alternative method of dealing with this, as has occurred elsewhere, is to allow for a temporary deviation from constitutional rectitude, provided that this leads directly back to such rectitude within a short period time. called a 'Snow White' clause, under which in the event of a coup the constitution is deemed to be only sleeping rather than dead, and must be or will be revived at a later juncture. 52 In Thailand these ideas have not been canvassed but rather the issue has been simply whether to prohibit the military from holding political office. This obviously does not prevent the military from in effect usurping office. It may indeed be that underlying reasons for military coups include the forced exclusion of military officers from politics, and disagreements between the military and the Government over military budgets. It could be argued that in light of the events since 1991, the significance of a coup, even though it cannot effectively be prevented by any legal or political device, has plausibly changed in several respects: a) First, a military government is no longer as such accepted by the Thai people, and even a military-installed 'technocrat' government like that of 2006 -07 does not carry any long-term legitimacy; elections have to be held within a short space of time. Government under an interim constitution cannot be sustained in the way this occurred in the decade 1958 -68. b) Secondly, a coup can achieve legitimacy only by being non-violent and by citing plausible reasons such as extreme polarisation, undermining of constitutional reform, widespread corruption or abuse of power, or an imminent threat to national security or law and order. c) The coup of 2006 was in fact ultimately unsuccessful in that, having been designed to displace the Thaksin Government, it could not prevent Thai Rak Thai's successor, the Thaksin-leaning People Power Party, from gaining power following the December 2007 elections. It was only the defection of several MPs in a no-confidence vote in Parliament in December 2008 that put Thaksin-inspired parties out of power, at least for the time being, and installed the Democrats under Prime Minister Abhisit Vejjajiva. This event will act as a chill factor in future.
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For these reasons it might be the case that coups will not occur so often in future. Conceivably the coup is already outmoded as a quasi-constitutional device for changing the regime. While the coup remains an ever-present rumour, an ever-predicted possibility, the generals will certainly think more carefully about the implications of their actions in light of the experience of 2006 -07. Even the turbulent events of 2008 -10, with widespread protest movements affecting economically sensitive areas such as Bangkok's international airport (by 'Yellow Shirt' protesters in 2008) and 20 blocks of its main shopping district (by 'Red Shirt' protesters in 2010), resulted in considerable violence but not a coup. Nonetheless, it is also the case that no person has ever been punished for mounting a successful coup in Thailand, and the worst practical consequence for a couppromoter has been exile. In our view the coup as a political and constitutional device lies at the root of Thailand's constitutional cycle. That is not to say that coups are necessarily a completely defunct or even a completely delegitimised political weapon; or that new constitutions will not continue to be drafted. However, the question of how to prevent coups remains in our view critical to constitutional and political stability, and the demise of the coup at some juncture might well be a litmus test of such stability having been achieved.
VIII. ROLE OF THE MONARCHY AND THE MILITARY IN THE THAI POLITY
The Constitutions of 1997 and 2007 make curious reading when one considers the fact, which is obvious from the account in this chapter of Thailand's constitutional history, that both the monarchy and the military have played a significant role in the Thai polity -the former throughout its history, and especially since the early 1970s, and the latter ever since the coup of 1932. 54 These two Constitutions, in contrast with many of their predecessors, do not indicate any special role for the military. They also appear on their face to espouse a constitutional monarchy along the European pattern, the King having mainly ceremonial powers, or substantive but somewhat nominal powers such as the power to refuse assent to a bill passed by the Legislature, sending it back for Conclusion 33 hand can be understood in terms of a new insecurity surrounding Thailand's most revered institution and, in turn, a political and military class that has depended upon it.
IX. CONCLUSION
One thing that can be observed about the roller-coaster of constitutional changes since 1932 is that in essence, and with few exceptions, Thai constitutions, while adhering to the principle of constitutional monarchy, nonetheless correspond to two broad types.
The first type ('administrative charter') is a basic document that contains few provisions and is drafted by a small number of people; allows the military to hold political office; concentrates power in the Prime Minister's hands; emasculates Parliament either by giving an appointed Senate predominance over Parliament, or by providing for a unicameral, appointed legislature and perhaps also banning political parties; and often it also gives more powers to the King and his Privy Council.
The second type ('democratic constitution') is a much more expansive document that is drafted by a large representative or consultative body; provides for an elected Parliament in a bicameral legislature where the Senate is less powerful or is itself at least partly elected; allows political parties to flourish and compete; prohibits the military from holding political office; reduces the powers of the King, formally at least, to those of a typical constitutional monarch; involves some dispersal of power to judicial or other independent agencies as well as Parliament; and to some extent allows for or emphasises fundamental rights and civil liberties.
Seen in this light the constitutional cycle is actually more accurately viewed as an oscillation between these two proto-typical constitutions. If this is correct then we could conclude that, although any final resolution or outcome remains unclear, the democratic constitution cannot now be replaced by the administrative charter except perhaps on a purely temporary basis, as in 2006 -07. The issues are now what kind of democratic constitution does or should Thailand have, and what kind of definition of 'democratic' and 'constitution' might be involved. It is to these questions that the balance of this book is primarily devoted.
We have seen in this chapter that Thailand has undergone a remarkable period of constitutional instability, if we consider the short life-spans of the 18 written constitutions. Since 1932 at least 62 it has experienced more constitutions and hence more constitution-making episodes than any other country. This experience has no doubt made Thais both knowledgeable about and willing to debate constitutional issues, but also somewhat cynical about the real importance of these debates. It must also be placed in perspective, however. Paradoxically, during this period, and especially since the early 1960s, Thailand has also experienced enormous, unprecedented economic growth and social change. It is one of East Asia's 'tiger' economies. 63 Policy has often been as consistent as politics, governments and constitutions have been inconsistent. Daily life is not shattered by the frequent reversals of political fortune. The activities of the courts and even some other independent agencies have not usually been greatly affected. The monarchy has proved the sole stable element in, and sometimes a stabilising influence on, a chaotic political scene. Distinct improvement is evidenced in many fields of life, and 'instability' does not normally indicate that chaos generally prevails. We do not, however, take the view that this simply means that the rules governing political life are not to be found in the constitution, or that such a position, contrary to the rule of law, so far as it is actually true, 64 represents the final word on Thai legal and political culture. It seems clear from the perspective of 2011 that the failure to solve the constitutional problems Thailand has had to confront in the last two decades is not something that can be taken lightly. We can now see clearly that constitutional instability is not mere dysfunction according to a strictly constitutionalist, rule-of-law idea of how Thailand ought to function. It threatens the very existence of the Thai polity, and its resolution will ultimately determine the nature of that polity. This is the paradox of constitutional life in Thailand. While many factors remain surprisingly unaltered over time, the attempts so far to create a system in which democratic elections lead to a single party or stable coalition taking power for at least the duration of a parliament, without a successful no-confidence motion, a military coup or a new constitution, have failed signally. In the ensuing chapters we examine in turn against this context and background the various areas and issues
